parts r   cover   plates,   conveyor  and bushings  were  open  and  obvious.
The  operator  must,   accordingly,   be considered as  negligent.     The
failure  to   notify  MSHA  should also be considered  as  negligence  on
the  part of   the   operator.     The  operator had  another  site  not
located  on   an   Indian  reservation.    As  such  he  should have  in-
quired  as  to   his   rights  as  a lessee of  Indian property.     Whether
the   imposition   of   penalties would adversely  effect  the  operator
is  an  affirmative  defense,  Buffalo Mining Co.,   2   IBMA  226   (1973);
associated  Drilling,   Inc.,   3  IBMA  164   (1974).     Respondent  offered
no  evidence   on   this   issue.     Except for the  reporting  requirement
the  gravity  of   the  remaining  violations  is  moderate.     I  credit
the  operator  with   statutory good faith.     The company attempted  to
abate^the  conditions,   although  the  inspector  later  found  its
guarding  of   the   machine  parts was  inadequate.     The deficiency was
then  corrected .

On  balance,    I  believe  the  civil  penalties  set  forth   in  the
order  of   this   decision are  appropriate.

Based  on   the   entire record and the  factual  findings  made  in
the  narrative  portion of this decision I  conclude that  the
Commission   has   jurisdiction  to  decide  this  case.     Further,   I
enter  the  following:

ORDER

1.      (Unguarded moving machine parts):     The  following
citations  are   affirmed and  penalties  are assessed as  noted:

Citation

2366229

2366232

2366233

2366234

2366235

2366236

2366237

2366238

2366241

2366244

2 .      (Junction   boxes )

Citation

2366231

2366239

2366240

2366242

2366243

2366245

2366246

3.     (Emergency stop device)

Citation

2366230

1132

Penalty
$50

50

50

50

50
.   Vacated

50

50

50

50

Penalty
$20

20
20
20
20
20
20

Penalty
$30onsider   the
